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AgendaAgenda
 Hot Environmental Issues in Agriculture
 Air 
 Water 
 Other Regulatory Issues 
 Pesticides
A ibi i i F d Antibiotics in Feed

 Responding to a Notice of  Violation
 Practical Guide to responding to an Enforcement 

Action 



EPA Enforcement Priorities 
 2011 -2015 Enforcement Initiatives/Priorities  

include: 
 Keeping raw sewage and contaminated  storm water 

out of  the nation’s waters;
 Preventing animal waste from contaminating surface 

and groundwater;
 Cutting toxic air pollution that affects communities 

health; and 
 Reducing Widespread Air Pollution from the Largest Reducing Widespread Air Pollution from the Largest 

Sources, especially the Coal-Fired Utility, Cement, Glass, 
and Acid Sectors.



Air and AgricultureAir and Agriculture

Ai Q li C li A Air Quality Compliance Agreement
 CERCLA/EPCRA/
 Greenhouse Gases



Air Quality Compliance Agreementi Qua ity Co p ia ce g ee e t

 Announced by EPA on Jan 21 2005 Announced by EPA on Jan. 21, 2005
 Four Primary Goals 

A 2006 EAB A T V l August 2006: EAB Approves Two Voluntary 
Agreements

 Environmental Appeals Board approves two 
final voluntary agreements to gather air 

i i d f AFOemissions data from AFOs



CERCLA/EPCRACERCL /EPCR

 February 2009: EPA issues final rule on 
CERCLA/EPCRA Reporting for Air Releases 

f H d S b f A i l Wof  Hazardous Substances from Animal Waste at 
Farms
All F E f CERCLA R i All Farms Exempt from CERCLA Reporting

 Also Exempts Farms that Stable or Confine 
b d bFewer than Certain Prescribed Number of  

Animal Species



EPCRAEPCR
 Section 304 Requires Reporting of  Releases of  Hazardous 

Substance that Meets or Exceeds Reportable QuantitySubstance that Meets or Exceeds Reportable Quantity
 State-Specific Guidance on Reporting:
 Iowa
http://www.iowadnr.gov/epcra/index.html
 Missouri
http://nmplanner.missouri.edu/regulations/CERCLA_EPRCA.asp
 Nebraska
http://water unl edu/epcrareportinghttp://water.unl.edu/epcrareporting
 Civil Penalties and Imprisonment for Failure to Report



Greenhouse GasesG ee house Gases

 Massachusetts v. EPA (2007)
 Dec.  2009:  Endangerment Finding
 National Cattlemen’s Beef  Association Lawsuit

d Sept. 2009: Final GHG Mandatory Reporting Rule
 Congress Suspends Reporting Req. for MMS’ for FY2010; 

also Prohibits EPA in FY2010 from Requiring Title Valso Prohibits EPA in FY2010 from Requiring Title V 
Permits Under CAA for GHG Emissions from Livestock 
Production

 March 31, 2012: GHG Report Due



Water and AgricultureWate a d g icu tu e

C d A i l di Concentrated Animal Feeding 
Operations
 SPCC Rule
 Land Application of Manure Land Application of  Manure
 Pesticides



Concentrated Animal Feeding Operations Co ce t ated i a Feedi g Ope atio s
(CAFOs)

 2003 CAFO Rule
 Waterkeeper Decision
 2008 CAFO Rule
 National Pork Producers Council Challenge



CAFOsC FOs
 On May 28, 2010, the EPA issued new guidance on CAFO 

regulations for CAFOs that discharge or propose toregulations for CAFOs that discharge or propose to 
discharge.

 The clarification is not a rule but helps explain which 
CAFOs need permits.

 Calls for a case-by-case evaluation of  design, construction, 
operation and maintenance of a CAFO to determineoperation, and maintenance of  a CAFO to determine 
whether it proposes to discharge



CAFOsC FOs

 Regulation of   discharges – NPDES Permit 
 Permitted CAFO may discharge according to permit
 Unregistered – can never discharge 

 Regulation of  Agricultural stormwater runoff  f
C l b i h ll d b N i l P k P d Currently being challenged by National Pork Producers 
Council v. EPA (5th Cir. 2008), with hearing set for Oct. 4, 
2010.



Spill Prevention, Control, and Countermeasure 
(SPCC) Rule

G l f h SPCC i il ill i Goal of  the SPCC program is to prevent oil spills into 
waters of  the United States and adjoining shorelines.
 Farms may be required to have an oil spill prevention y q p p

plan, called an SPCC Plan

 October 14, 2010  -- Final Rule, “Oil Pollution Prevention; 
S ill P i C l d C (SPCC) R lSpill Prevention Control and Countermeasure (SPCC) Rule 
– Compliance Date Amendment.”
 Extension (to November 10, 2011) for many differentExtension (to November 10, 2011) for many different 

types of  industries (including agriculture) for compliance 
with the SPCC rule amendments. 



Land Application of  Manure 

 All CAFOs in the State of  Kansas are required to develop 
and implement an approved nutrient management plan p pp g p
(NMP) as a condition of  National Pollutant Discharge 
Elimination System (NPDES) Permit coverage. 

 All CAFOs in the State of  Kansas must follow the technical 
standards set forth 40 CFR 412.4(c)(2) when land applyingstandards set forth 40 CFR 412.4(c)(2) when land applying 
livestock manure, litter, compost, or process wastewater to 
farmland. 

 Separate technical standards for swine verses non-swine 
CAFOsCAFOs.



Pesticides Pesticides

H d T l Headwaters v. Talent
 2007 Aquatic Pesticide Rule
 National Cotton Council  v. EPA



Emerging Trends

 Antibiotics in Feed
O J 28 FDA i d d f G id I d On June 28,  FDA issued a draft Guidance to Industry
document for the use of  antibiotics in farm animals. 

 Terrestrial Carbon Sequestration 
 Possible source of  additional revenue.
 Dependent upon cap-and-trade

 Wind /Photovoltaic  Leases



Responding to an Notice of  ViolationRespo di g to a Notice o Vio atio

A f EPA Enforcement Process
 Notice of  Violation
 Strategy for Responding to a Notice of  

ViolationViolation



EPA Enforcement ProcessEP E o ce e t P ocess

i f i l i Notice of  Violation
 Administrative or Civil Action
 BEWARE of  Concurrent State 

EnforcementEnforcement



Notice of  ViolationNotice o Vio atio

 Facts (what the inspector found)Facts (what the inspector found)
 Legal standard
 Process



Sample Notice of  ViolationSa p e Notice o Vio atio



Strategy for Responding to NOVSt ategy o Respo di g to NOV

I f i G h i Information Gathering
 Cause of  Violation, if  any

Pl Key Players
 Document Request

ili h C li Has Facility Been Brought Into Compliance
 Penalties
 Meeting with Regulators
 Settlement NegotiationsSettlement Negotiations



Questions Down the RoadQuestions Down the Road
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